
expense covered, the Attorney for Property would be 
required to provide this funding.  In this situation the 
Property Attorney would be required to put the 
Donor’s personal care and welfare above the Donor’s 
financial interest.  The same is required of the 
Welfare Attorney in that they need to consider the 
financial implications of any decisions they make 
regarding the Donor’s personal care and welfare. 

 
· Information.  If the Enduring Power of Attorney 

specifies certain people are entitled to information 
relating to the exercise of the Attorney’s powers, they 
are able to request this information at anytime under  
the Act.  If this happens you are required to promptly 
comply, provided that the information they have 
requested is of the type the Donor has allowed in the 
Enduring Power of Attorney. 

 
Further Property Attorneys are also required to keep 
appropriate records of financial transactions.  If you 
fail to do this as an Attorney you could be liable for a 
fine up to $1,000.00 for each financial transaction 
missed. 

 
· Ceasing to Act.  It is important to know when you 

have the right to act as an Attorney and when you do 
not.  The first thing to check is whether your Enduring 
Power of Attorney comes into effect immediately or 
only once the Donor is no longer mentally capable.  If 
it only comes into effect once the Donor is mentally 
incapable, both the Property Enduring Power of 
Attorney and the Personal Care and Welfare 
Enduring Power of Attorney has specific obligations 
to prove that the Donor is in fact mentally incapable.  
You can also no longer act if the Donor revokes your 
Enduring Power of Attorney, once the Donor dies or if 
you become incapable of acting for example, if you 
become bankrupt. 

 
As you can see there is a lot more to this role than on 
the face of it would seem.  This is why it is so 
important you think carefully before taking on this role 
and if you have any queries seek the appropriate legal 
advice. 
 
If you have any queries in relation to this newsletter or 
Powers of Attorney in general please do not hesitate to 
contact the Collins & May Law team. 
 

There may come a time in your life when a close 
friend or family member asks if you will be their 
Enduring Power of Attorney.  In these situations we 
are always tempted to say “yes! whatever you need”, 
without having regard to the consequences.  In this 
situation however this is not the best course of 
action.  Accepting the position of a Enduring Power 
of Attorney comes with certain obligations and 
responsibilities that you need to be sure you are 
comfortable with, before you accept the position. 
 
So what is an Enduring Power of Attorney? 
Created by the Protection of Personal & Property 
Rights Act 1988 (“the Act”) an Enduring Power of 
Attorney is when you select a person, or more than 
one person, to have the authority to act on your 
behalf in relation to either all of your affairs or just 
specific issues. 
 
The two types of Enduring Power of Attorney are: 
 
· Enduring Power of Attorney for Personal Care and 

Welfare.  This is usually a family member or close 
friend who is able to make decisions about your 
care.  This power only comes into effect when you 
lose your mental capacity; and  

 
· Enduring Power of Attorney for Property.  This is 

when you choose someone to make decisions 
about how your property should be managed.  This 
can come into effect immediately or only once you 
lose mental capacity. 

 
So if you are chosen to be one of the above what 
are your obligations?  
 
· Acting in the best interest of the Donor.  The 

paramount consideration when doing this is to 
ensure all your actions are in the promotion and 
protection of the Donor’s best interest.  If the Donor 
is mentally incapable Section 97A (2) of the Act 
provides you also need to seek at all times to 
encourage the Donor to develop their own 
competence in managing their affairs. 

 
· Consultation.  When making decisions, you must 

consult as far as practical with the following: 
 
·  The Donee; 
·  Any other person specified in the Enduring 

Power of Attorney; and 
·  If there are separate Property and Personal 

Care Attorneys with the other Attorney as per 
Section 99A of the Act; 

  
· Financial Support.  A Property Attorney has the 

requirement to provide financial support to the 
Attorney for Personal Care and Welfare.  This is 
why it is so important that if these Attorneys are 
different people they consult with each other.  An 
example would be if the Donor needed an urgent 
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